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W

ith interest
rates at historic
lows, investors
are increasingly purchasing assets out of
receiverships and other similar
liquidation proceeds, in order
to maximize yield. In the right
cases, it’s a classic win-win scenario: investors purchase
“opportunistic” assets at a significant discount, and federally
appointed receivers and trustees have the opportunity to fund
an estate, thereby allowing the receiver to pay creditors with a
higher distribution dividend.
In the case of a federal receivership there is typically an
asset or group of assets which serve as the main attraction for
the case. These assets may include valuable real estate, patents
or other intellectual property, and business equipment. But
what about the less desirable assets, such as vacant land in remote locations, certain litigation rights which the debtor may
have had, or other similarly speculative assets which do not
have a ready market? Purchasers of these so-called “remnant
assets” serve a unique function by providing liquidity to an
otherwise insolvent estate while also allowing the receiver to
close the case in a timely fashion.
The process of purchasing assets from a receivership case
typically involves bidders for the asset(s), an auction process
and a court hearing approving the sale.
This article will discuss the sale process in a receivership
action as well as the issues typically facing investors when
purchasing distressed assets from a federal equity receiver.
1.	Statutory and Judicial Authority Granting Powers
to Receivers to Sell Assets
As a preliminary matter, a sale by a federally appointed
receiver is similar to a sale by a bankruptcy trustee in a federal bankruptcy proceeding. A sale through a receivership is
a transparent process since the sale is being supervised by a
federal court and creditors have the opportunity to object to
the sale procedures and even the ultimate purchaser. There is
typically a competitive bidding procedure in place which is
well publicized to the creditors and other interested parties.
With respect to receivership proceedings, a number of
courts have emphasized that the district court has the equi-

table power to appoint a receiver who has the discretion to
administer the assets under its control.1 As part of this power,
a federal court may authorize a receiver to sell acquired assets
by public sale pursuant to 28 U.S.C. §§2001 and 2004.2 Section 2004 requires any personalty sold under any order or decrees of a federal district court to be sold in accordance with
28 U.S.C. §2001, unless the court orders otherwise.3 Section
2001, which governs sales of real property by a court-appointed receiver, provides that a sale of such realty may be conducted by public auction or private sale. If the property is to
be sold by private sale, Section 2001 requires that the property
be appraised by “three disinterested persons” appointed by the
court before the court can confirm the private sale.4
Assets are often sold in a receivership proceeding “free
and clear” of claims, with any such liens or encumbrances
attaching to the proceeds of the sale.5 In this regard, the
federal statutes governing federally appointed receivers are
analogous to the Bankruptcy Code, and specifically, 11 U.S.C.
§363, which governs sales through a bankruptcy proceeding.6
Not surprisingly, courts dealing with sales in a receivership
context look to the Bankruptcy Code, and particularly 11
U.S.C. §363(f), for guidance on the sale process in a federal
receivership case.7
Thus, one of the advantages of purchasing assets from a

Thus, one of the advantages of purchasing assets
from a court-appointed federal receiver is that the
assets can be sold to a purchaser free and clear of
liens and encumbrances, making this an attractive
option when compared with the purchase of assets
outside of a receivership process.
court-appointed federal receiver is that the assets can be sold
to a purchaser free and clear of liens and encumbrances,
making this an attractive option when compared with the
purchase of assets outside of a receivership process.
Further, since courts presiding over receiverships often
look to bankruptcy law for guidance on issues arising in
connection with sales in the receivership context, purchasers and receivers have the opportunity to review the robust
case law from the Bankruptcy Courts if an issue arises in a
receivership proceeding. An analysis of
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bankruptcy cases on certain sale issues,
therefore, can serve to provide more
clarity and certainty when sale issues
arise in the receivership context.
For example, bankruptcy courts have
consistently held that a buyer of a debtor’s assets pursuant to a Section 363
sale takes free from successor liability
resulting from pre-existing claims.8
While more judicial authority exists in
the bankruptcy context with respect to
successor liability, the public policy of
allowing such assets to be sold free and
clear of such successor liability equally exists in the receivership context,
which is to incentivize investors to
purchase distressed assets by allowing
them to take free of any future liability
associated with the sales transaction.9
Another issue routinely dealt with
in bankruptcy proceedings, which also
arises with sales in the federal receivership context, is the issue regarding
a stalking-horse’s proposed break-up
fee if the asset is sold to a competing
bidder. The stalking horse serves as the
first bidder and sets the minimum floor
for the opening bid. The stalking horse
will typically sign an asset purchase
agreement with the receiver or trustee,
which will be subject to higher and better offers and eventual court approval.10
In that regard, the stalking horse will
typically require a “break up” fee in the
event that another bidder becomes the
ultimate purchaser of the assets at the
auction.11
The purpose of the break-up fee is
to induce the stalking horse bidder to
enter into and pursue a transaction
though auction and closing.12 Accordingly, the break-up fee serves to compensate the stalking horse bidder for
any lost opportunity costs in pursuing
the purchasing opportunity, as well
as compensate the stalking horse for
his or her time and expense incurred
in the investigation and performance
of the required due diligence with
respect to the asset, as well as any time
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spent in negotiating the proposed asset
purchase agreement.13 The break-up
fee is subject to court approval, and
often serves as a point of contention
in larger bankruptcy cases, which can
apply different standards in evaluating
the appropriateness of the proposed
break-up fee depending on the jurisdiction.14 Case law in the bankruptcy
context are particularly instructive and
apply equally in receivership proceedings since the public policy concerns
regarding the appropriateness of a proposed break-up fee are similar, if not
identical, in the receivership context as
they are in the bankruptcy context.
Notice of a sale of assets in a receivership case is also similar to a
bankruptcy sale under 11 U.S.C. §363.
Typically, a sales procedure order will
include the date and place of the sale,
the asset(s) which are to be sold, the
bid procedures (including the bid
deadlines, the minimum bids and
bid increments), the amount of the
break-up fee, and any relevant contact
information for written bids.15
Notice for the sale of real property
in a receivership action is governed
under 28 U.S.C. §2002. A public sale of
realty requires notice “published once a
week for at least four weeks prior to the
sale in at least one newspaper regularly
issued and of general circulation in
the county, state, or judicial district of
the United States wherein the realty
is situated.”16 The notice must also
contain a description of the property
by reference, or otherwise as the court
approves.17 Further, in the case of real
property which is situated in more
than one jurisdiction, the notice “shall
be published in one or more of the
counties, states, or districts wherein it
is situated, as the court directs.”18 The
Court may also direct that the notice
be made in other newspapers.19
2.	Assets Available in
Receivership Sales
Similar to a federal trustee in a bankruptcy proceeding, a federally appoint-

ed receiver is tasked with marshalling
and selling assets to the highest bidder
for the benefit of creditors. While these
cases may have valuable assets which
are sold quickly after the liquidation
proceeding is commenced, often times
there are many assets which remain in
the estate due to the particular asset
not having a ready market.
Assets which are typically retained by
the receiver are those assets which will
generate cash for the estate in a relatively short period of time, or which
have a high probability of collectability.
One such example which typically
arises in receiverships are interests in
residential real (or commercial) property. This type of asset, assuming it is in
a desirable geographical location, generally has a ready market value based
on an appraisal and can therefore be
sold relatively quickly by the trustee in
the market. This also applies to other
types of assets, such as exotic automobiles and yachts often sold by receivers
in actions involving Ponzi schemes.
But what about other more speculative assets, such as a parcel of vacant
land in the middle of New Mexico; or
a damage claim which the debtor had
against a defendant in China which
has not been collected or pursued to
conclusion; or what about a fractional
interests in property where a debtor
has, for example, a 1/5 interest in a
house with his or her siblings? These
assets are problematic for trustees since
valuation is immensely difficult and a
market is not readily available for these
more obscure type of assets.
While not uncommon, one such
asset which falls into this category are
default judgments entered in connection with fraudulent transfer lawsuits
bought by the equity receiver. Similar
to bankruptcy trustees, equity receivers are vested with the same powers
of bankruptcy trustees with the right
to bring summary proceedings and
the ability to bring actions under state
fraudulent conveyance laws.20 In fact,
in some instances, courts have actually

utilized and imported certain provisions of the Bankruptcy Code, namely,
sections 544 and 547, into receivership
actions.21 While, in most cases, the
receiver will have the avoidance actions
resolved by way of trial or settlement
with the defendant parties, in other
cases, and in particularly larger receiverships, the receiver may be left
with several default judgments against
individuals and businesses to which
collectability is uncertain.
These default judgments may be
sold by an equity receiver to investors
who are willing to take their chances
and who have the virtue of time to
pursue their collection activity. The
default judgments are highly speculative since they may ultimately be
uncollectable, but for those investors
who have seasoned and experienced

collection counsel on their side, a
portfolio of judgments purchased
from an equity receiver may prove to
be a prudent investment.
This is also a win-win for the receiver
who is also able to generate cash for an
otherwise insolvent estate and is able
to make a distribution and close-out
the receivership estate in a more timely
fashion. Receivers in this regard do
not have the luxury of time to pursue
speculative collections activity and
selling such remnant assets allows
receivers to close-out receiverships in a
more timely fashion.
Other similar assets may also include fractional interests in businesses, business partnerships, residential
housing or commercial real estate.
These assets are often difficult to sell
due to the lack of transparency in

financial records (especially in closely
held businesses) and the fact that it is
extremely difficult for anyone to obtain
an accurate valuation. Once again, for
those experienced investors who have
time on their side, these assets can
bear fruit in years to come.
Conclusion
Purchasing assets out of a receivership proceeding is not for the faint of
heart but can prove to be a prudent
investment in the long run. The choice
of assets in these type of proceedings is
virtually limitless. Beside more traditional-type assets, such as real estate or
business equipment, there is a plethora
of other exotic-type assets which an
estate may possess but may have to be
surrendered to the receiver. Examples
include interests in
CONTINUED NEXT PAGE G
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time shares and music royalties or other literary intellectual property by relatively unknown artists which appear
time and again, as well as more speculative type assets such as fractional
interests in oil and gas rights, interests
in damage awards against third parties
which the estate has or had at one time,
and even sports memorabilia which
may attract only a limited number of
potential investors.
Purchasing distressed assets not only
allows an experienced investor to build
or diversify his or her asset portfolio,
but also has the added benefit of assisting a receiver in generating proceeds
for an insolvent estate in a timely
fashion and allowing a higher dividend
percentage to be paid to creditors.
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S ee Regions Bank v. Egyptian Concrete Co., 2009 U.S. Dist. LEXIS
111381, *18 (E.D. Mo. 2009); see
also SEC v. Capital Cove Bancorp
LLC, 2015 U.S. Dist. LEXIS 174856,
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Second Annual

NAFER Offshore Conference
The NAFER International
Committee is pleased to announce
that our Second Annual Offshore
Conference will be held April 5-6,
2018. Our focus this year will be on
the British Virgin Islands. Despite
the devastation of two hurricane
hits this year, the BVI’s are open for
business and remain an important
economic offshore hub.

Please save the date and watch
for more details!

NAFER Events Calendar
For additional information,
view the NAFER webpage –
www.NAFER.com
–– SEPTEMBER 2017––
Regional Educational Series
Distribution Issues In Federal
Equity Receiverships and
Bankruptcies: Victim v. Creditors
September 12, 2017
Reception - 5:30 pm to 6:30 pm
Dinner and Program –
6:30 pm to 8:30 pm
Hotel du Pont
11th & Market Streets
Wilmington, DE 19899
Judicial Outreach Committee
Meeting with the District Court
Judges in the District of Utah
September 28, 2017
Salt Lake City, Utah
–– OCTOBER 2017––
NAFER 6th Annual Conference
October 18-20, 2017
Four Seasons Hotel
Miami, FL
–– APRIL 2018––
2nd Annual Offshore Conference
April 5-6, 2018
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