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With the rising costs associated with federal bankruptcy
proceedings, state court alternatives to traditional chapter 11
or chapter 7 bankruptcy cases are increasingly being utilized
by seasoned practitioners. One such alternative to a federal
bankruptcy is a receivership.
State court receiverships are typically commenced by
secured lenders seeking to enforce their liens after a default
by the debtor, or by shareholders of businesses or creditors
who are seeking to enjoin corporate malfeasance or waste
and misappropriation of corporate assets, or by a single
creditor seeking to enforce its claim.1 Thus, a receiver is
often appointed during the pendency of a lawsuit, such as a
foreclosure or a shareholder dispute. Once the court appoints
the receiver, the receiver is empowered to secure the debtor’s
assets, and in some cases, to shut down the business.
In a state court receivership, the receivership action is
commenced by way of an order to show cause, with a verified
complaint.2 Since a receivership action is an equitable remedy,
the receivership will often be adjudicated before a chancery
court sitting in equity. The order appointing the receiver is
typically tailor-made to address the particular circumstances
of each case and will usually grant very specific powers to the
receiver which are deemed necessary to allow him or her to
deal with the issues at hand.
Also, because of the receiver’s broad powers and the
potentially disruptive effect on a business, an appointment
of a receiver is considered a harsh and extraordinary remedy
requiring a party to provide substantial evidence which clearly
demonstrates the necessity for such an appointment.3
1
See e.g. Neff v. Progress Bldg. Materials Co., 139 N.J. Eq. 356, 358 (Ch. 1947)
(“To warrant the dissolution of the company on the ground intimated by the
bill, the complainant must charge and adequately establish the three essentially
jurisdictional facts: (1) defendant’s business has been conducted prejudicially
and at great loss; (2) it is being so conducted; and (3) the defendant’s business
cannot be conducted in the future with safety to the public and advantage to the
stockholders”) (internal citations omitted).
2
In New Jersey, the procedures governing receivership actions are contained
in Court Rule 4:53-1, et seq.
3 See e.g. Neff v. Progress Bldg. Materials Co., 139 N.J. Eq. 356, 357 (Ch. 1947) (“The
appointment of receivers of corporate organizations, whether to accomplish a
liquidation under the authority of the Corporation Act or to serve in a custodial
capacity in pursuance of the inherent equitable jurisdiction of this court, is an
important adjudication which is rendered only with supreme caution and upon
imposing and persuasive supporting proof.”). See also Ravin, Sarasohn, Cook,
Baumgarten, Fisch & Rosen, P.C. v. Lowenstein Sandler, P.C., 365 N.J. Super. 241 (App.
Div. 2003) (stating that “[t]he appointment of any receiver is an extraordinary
remedy, and involves the delicate exercise of judicial discretion. It has been said
that appointment of a receiver where corporate assets are involved may proceed
only upon imposing and persuasive proof. This requirement stems in part from
‘paralytic’ effect of a receiver on the corporation.”) (internal citations omitted).
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There are different types of receivers, whose powers can
be extensive or quite limited. While the rules governing
receiverships are state specific and can vary between
jurisdictions,4 there are three broad types of receiverships:
(1) statutory receivers, (2) custodial receiverships, and (3)
special fiscal agents. Other types of receivers include rent
receivers and receivers in aid of execution.5
Of these categories, a statutory receiver has the broadest
powers. The statutory receiver has the power to acquire
legal title of the debtor’s assets and to liquidate and
dissolve the debtor entity.6 The power to acquire legal
title and to dissolve a business is the critical distinction
between a statutory receiver and the other types of
receiverships. When a court appoints a statutory receiver,
it is not uncommon for the retention order to provide broad
powers to the receiver, such as the authority to continue to
operate the business, assume or reject unexpired leases,
sell assets, collect rents, and have the power to close the
debtor’s business.
The grounds for the appointment of a statutory receiver is
generally found where the corporation is insolvent or where
there is a showing that the corporation is being conducted
in a way which is creating waste.7 Typically, a creditor, a
controlling shareholder or the corporation itself can bring
an action for the appointment of a receiver.8
A custodial receiver has less power than a statutory receiver,
but still has considerable authority to administer the assets
of a debtor. While custodial receivers do not take title
to the assets of the debtor and are not empowered to
liquidate and dissolve a corporation, the custodial receiver
is empowered to preserve the status quo and preserve the
corporate assets for a definite period of time.9
4
In New Jersey, state court statutory receivers are governed under N.J.S.A.
§§14A:14-2 and 14A:14-4.
5
There are also other specific types of receiverships as well. For example,
in New Jersey, there is a special receivership for municipalities. N.J.S.A. §54:4123 provides that a receiver can be appointed for the collection of rents and
income from real property for the collection and satisfaction of delinquent
municipal real property taxes. N.J.S.A. §54:4-124 provides the mechanics for
the appointment of this type of receiver. Since these special types receiverships
are beyond the scope of this article, these receiverships will not be further
discussed herein.
6 See e.g. N.J.S.A. §14A:14-4; see also Hon. William A. Dreier and Paul A. Rowe,
Esq., Guidebook to Chancery Practice in New Jersey (7th Ed. 2008) at 106.
7
See e.g., N.J.S.A. §14A:14-2(2), stating that a receivership action can be
brought on the grounds that (1) the corporation is insolvent; (2) the corporation
has suspended its ordinary business for lack of funds; or (3) the business of the
corporation is being conducted at a great loss and greatly prejudicial to the
interests of its creditors or shareholders.
8 See e.g., N.J.S.A. §14A:14-2(1), which states that a receivership action may be
brought in the Superior Court by (1) a creditor whose claim is for a sum certain
or for a sum which can by computation be made certain; or (2) a shareholder
or shareholders who individually or in combination own at least ten percent of
the outstanding shares of any class of the corporation; or (3) the corporation,
pursuant to resolution of its board.
9
See Ravin, Sarasohn, Cook, Baumgarten, Fisch & Rosen, P.C. v. Lowenstein
Sandler, P.C., 365 N.J. Super. 241 (App. Div. 2003). See also Dreier and Rowe,
supra. at 107.
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Lastly, a special fiscal agent enjoys the least amount of
powers when compared to the statutory or custodial
receiver. A special fiscal agent oversees the disbursements
of a solvent corporation during the pendency of litigation,
also known as a “pendent lite” device.10 Thus a special
fiscal agent’s main function is to preserve the entity’s assets
and manage the debtor’s business affairs. Among other
duties, a special fiscal agent is typically appointed in order
to investigate and protect the corporate assets and to
carry on the business until a particular business dispute
is resolved, and make reports to the court regarding the
corporation’s viability and prospects for survival.11
A rent receiver is appointed in cases where a bank or
secured lender holding a mortgage seeks the possession of
the mortgaged premises in order to protect the collateral
and prevent waste. As in the case of other types of
receiverships, the appointment of a rent receiver is within
the discretion of the Court. Courts will generally appoint
a rent receiver where the mortgagor failed to insure the
mortgaged premises, or failed to pay property taxes or is
otherwise acting in a way that may cause irreparable harm
to the property.12 Of course, a rent receiver will also be
appointed in cases where there is a showing of waste,
fraud, bad faith, or the misappropriation of rents.13
Thus, once the court makes the appointment, the principle
duties of a rent receiver will be to collect rents from
any tenant living in the mortgaged premises, lease the
premises, pay property taxes, pay any necessary insurance
premiums so the property is properly insured, make all
10 See e.g. Roach v. Margulies, 42 N.J. Super. 243, 245 (App. Div. 1956); see also
Kassover v. Kassover, 312 N.J. Super. 96, 100-101 (App. Div. 1998).
11
See Id. See also Dreier and Rowe, supra. at 107, see also Scrivo, Gallo and
Gimigliano, Special Fiscal Agents – Armed Peacekeepers, New Jersey Lawyer, April
2014, at 37-38. For the use of special fiscal agents in other jurisdictions, see also
Fix v. Fix Material Co., 538 S.W 2d. 351, 357 (Mo. Ct. App. 1976) (in a case dealing
with an alleged oppression of a minority shareholder, the Court listed several
remedies, including the appointment of a special fiscal agent “to report to the
court relating to the continued operation of the corporation, as a protection to
its minority stockholders, and the retention of jurisdiction of the case by the
court for that purpose”); Holi-Rest, Inc. v. Treloar, 217 N.W. 2d. 517, 527 (Iowa
1974) (“We deem it essential to appoint a special fiscal agent to take control of
the corporation and its financial affairs in order to protect the short-term rights
of it and the minority stockholder.”).
12
See e.g. Parker v. Williams, 231 Ala. 569, 571 (1936) (holding that a
receiver should be appointed “when it is made to satisfactorily appear that
the mortgagor is in possession, collecting the rents, is insolvent, and permits
portions of the mortgaged property to be sold for taxes, and fails or refuses
to keep buildings on the property insured, as by the terms of his mortgage
he agreed to do. In other words, the court will not refuse the appointment of
a receiver, when, by so doing, irreparable loss may result to the mortgagee.”).
13 See e.g. Cortleyeu v. Hathaway, 11 N.J. Eq. 39, 43-44 (Ch. Div. 1855) (“If the
buildings have been burnt down, or have been permitted to decay, or waste
committed, and the property has depreciated in value through the fault or
negligence of the mortgagor or tenant in possession, or where there is any act
on the part of the mortgagor or such tenant shows fraud on his part, or makes
him chargeable with bad faith in misappropriating the rents and profits for
other purposes than that of keeping down the interest on the encumbrances,
in such cases the court may very properly appoint a receiver.”). See also Horner v.
Dey, 61 N.J. Eq. 554, 557 (Ch. Div. 1901) (stating that “[a] depreciation in value by
the act of the tenant in possession, or an act which shows fraud or makes him
chargeable with bad faith in misappropriating the rents or profits, will, in some
cases, lead the court to appoint a receiver.”).
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necessary repairs and otherwise take whatever actions are
necessary to preserve the mortgaged property from further
waste and deterioration.14

Receiverships have many advantages. First and foremost,
the appointment of a receiver is often times cost effective
and provides for an efficient process.

Finally, a receiver in aid of execution15 is a remedy under
state law to assist judgment creditors in enforcing their
money judgment. While the powers of the receiver in aid
of execution may overlap with some of the powers of the
other types of receivers discussed above, a receiver in aid
of execution will generally be granted powers to compel
discovery of the judgment debtor and take whatever
actions necessary to satisfy the outstanding debt.

Another benefit, from a creditor standpoint, is the fact
that a receiver actually replaces the debtor’s management.
Thus, unlike a chapter 11 bankruptcy reorganization, where
present management remains in place, a creditor may
prefer that a receiver be appointed and replace the board of
directors if the creditor perceives that the debtor’s financial
difficulties were caused by the debtor’s management.

While the various types of receivers generally fall into one of
these categories, it should be noted that the circumstance
of each case will dictate what powers should be included in
the particular order retaining the receiver.16
In addition to state court receivers described above,
receivers are also used in federal cases and are highly
utilized in recovering assets for victims of financial fraud,
most notably Ponzi schemes.17 In federal receivership
matters, the SEC would request that the district court
appoint a receiver to assume control over a business and
its assets.18 Receivers appointed at the SEC’s request “are
directed to ‘marshal the assets’ of the defendant” and
“prevent the dissipation of [the] defendant’s assets pending
further action of the court.”19 Thus, federal receivers are
equipped with a variety of tools to help preserve the status
quo while allowing them to determine and ascertain what
has transpired.20 Like the case of a state court receivership,
a district court will craft an appropriate order to address the
facts of each particular situation.21
14 See e.g. Receivers of New Jersey M.R. Co. v. Wortendyke, 27 N.J. Eq. 658, 662663 (E. & A. 1876) (stating that “[t]he ordinary duties of a receiver in a foreclosure
suit are in aid of the mortgagee, by collecting the rents and preserving the
property from loss and decay.”).
15
The appointment of a Receiver in Aid of Execution is governed in New
Jersey under N.J.S.A. §2A:17-66 and is discussed in First National State Bank v.
Kron, 190 N.J. Super. 510 (App. Div. 1983).
16 For example, in State v. East Shores, Inc., 131 N.J. Super. 300 (Ch. Div. 1974),
the Court permitted a custodial receiver to transfer legal title of the corporate
assets for liquidation so it could obtain the funds necessary to comply with an
order of the Board of Public Utility Commission requiring it to provide portable
water to its customers and to institute an engineering study. See also State
Bd. of Public Utilities v. Valley Road Sewerage Co., 295 N.J. Super. 278 (App. Div.
1996) (granting the custodial receiver the authority to sell the assets of the
corporation.).
17
See Lowenstein, Carl H. and Gerard, Michael, Court Appointed Receivers
for Ponzi Schemes, New York Law Journal, (Volume 240, No. 125) (December 30,
2008).
18 SEC v. Am. Bd. of Trade, Inc., 830 F.2d. 431, 436 (2d. Cir. 1987) (recognizing
that “[a]lthough neither the Securities Act of 1933 nor the Securities Exchange
Act of 1934 explicitly vests district courts with the power to appoint trustees or
receivers, courts have consistently held that such power exists.”).
19
Eberhard v. Marcu 530 F.3d. 122, 131 (2d. Cir. 2008) (internal citations
omitted).
20 Id.
21 For an example of such type of order, see e.g. United States SEC v. Estate
of Saviano, 2014 U.S. Dist. LEXIS 143714*; 2014 WL 5090787 (E.D. Mich. 2014).
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Finally, if the receiver is tasked with the responsibility of
continuing to operate the business for a certain period of
time, a receivership may be beneficial since receiverships
have less perceived stigma than a bankruptcy case. The
reduced stigma may assist the receiver in continuing
the business relationships with the debtor’s key vendors
while the receiver operates the business or is otherwise
administering the estate.
Despite these benefits, however, receiverships have
drawbacks. One such drawback is that there is no
automatic stay to prevent the creditors from pursuing
their collection activity against the debtor. Of course, the
imposition of the automatic stay is one of the hallmarks of a
bankruptcy filing, which gives the debtor some “breathing
room” to reorganize its affairs without the interruption
and distraction of creditor enforcement actions against
the debtor. Often times a receiver may seek a temporary
restraining order and/or permanent injunction against such
collection activity, which has the same effect as a stay.
Also, since a receivership is a creature of state law, the
receivership proceeding can control only those creditors
located within the jurisdiction where the receivership is
pending. Thus, unlike a bankruptcy proceeding where all
parties are joined in a concentrated and singular judicial
forum, in a receivership, parties are free to commence or
continue prosecution of their lawsuit in jurisdictions other
than where the receivership is venued. Even in states
where the receivership imposes an injunction on lawsuits,
such an order may not be enforceable in states outside the
jurisdiction where the receivership is pending.
Depending on the state law at issue, receivers may not
have the authority to assume, assign or reject executory
contracts, as in the case of a federal bankruptcy proceeding.
Also, and depending on the state law, a receiver may not
have the power to sue to recover preferential payments
made to creditors. Of course, even if the state law does
not provide for such powers, the receiver can request that
the court include such powers in the receiver’s retention
order.
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Conclusion
Despite some of these drawbacks, the appointment of a
receiver is an excellent alternative to a formal bankruptcy
case when considering the flexibility, cost and speed in which
the receiver can be appointed and fulfil his or her duties to
address the issues in each particular case. Receivers are
particularly useful in cases involving secured lenders who
need to take control of their collateral quickly or in cases
involving shareholder lawsuits who need the business to
continue running smoothly pending the resolution of the
their dispute, and even as a remedy for a single creditor
trying to enforce its claim. The use of a court appointed
receiver in federal cases involving the SEC is invaluable in
helping victims of financial fraud to recover their assets.
In short, receiverships are a useful tool for an insolvency
practitioner and should be given due consideration.
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